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Ó ñòàòò³ äîñë³äæåíî ïðàâîâó íåâèçíà÷åí³ñòü ïðîöåäóðè ïåðåðèâàííÿ (â³ä-
êëàäåííÿ) êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³ ÿê ôàêòîðà íåïðîçîðîñò³ òàêîãî
îö³íþâàííÿ. Çä³éñíåíî àíàë³ç ïðàâîâîãî ðåãóëþâàííÿ ïîðÿäêó ïåðåðèâàííÿ (â³äêëà-
äåííÿ) ïðîâåäåííÿ ³ñïèòó ó ïðîöåäóð³ êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³â ³ç ï³äñòàâ
ïîâàæíîñò³ ïðè÷èí, ÿê³ âèíèêëè ï³ä ÷àñ ïðîõîäæåííÿ ³ñïèòó, âèçíà÷åííÿ â³äïîâ³ä-
íîñò³ öüîãî ïîðÿäêó ïðèíöèïàì ïðàâîâî¿ âèçíà÷åíîñò³ òà ïðîçîðîñò³ ïðîöåäóðè
êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³â.

Êëþ÷îâ³ ñëîâà: ñóääÿ, êâàë³ô³êàö³éíå îö³íþâàííÿ, ïðîöåäóðè ïåðåðèâàííÿ
(â³äêëàäåííÿ) êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³, êðèòåð³¿ êâàë³ô³êàö³éíîãî îö³íþ-
âàííÿ.

3 ï³äïèñàííÿì Óãîäè ïðî àñîö³àö³þ ì³æ Óêðà¿íîþ, ç îäí³º¿ ñòîðîíè, òà ªâ-
ðîïåéñüêèì Ñîþçîì, ºâðîïåéñüêèì ñï³âòîâàðèñòâîì ç àòîìíî¿ åíåðã³¿ ³ ¿õ äåðæà-
âàìè-÷ëåíàìè, ç ³íøî¿ ñòîðîíè, ùî áóëà ðàòèô³êîâàíà Çàêîíîì Óêðà¿íè â³ä 16.09.2014
¹ 1678-V²² [1, 2], äå ïåðåäáà÷àëèñÿ çîáîâ’ÿçàííÿ Óêðà¿íè ïðî âæèòòÿ çàõîä³â
ùîäî ðåôîðìè ïðàâîñóääÿ ç ìåòîþ çàáåçïå÷åííÿ éîãî ÿêîñò³, ñòâîðåííÿ íîâî¿
ïðîöåäóðè â³äáîðó ñóää³â òà ¿õ êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñòàëî ïèòàííÿì
÷àñó. Íà ðåàë³çàö³þ çàçíà÷åíîãî àñïåêòó ñóäîâî¿ ðåôîðìè áóëî ïðèéíÿòî íèçêó
íîðìàòèâíèõ àêò³â, íîðìè ÿêèõ ÿê áåçïîñåðåäíüî, òàê ³ îïîñåðåäêîâàíî ñïðÿìîâàí³
íà ñòâîðåííÿ çàçíà÷åíî¿ âèùå ïðîöåäóðè – çàêîíè Óêðà¿íè: “Ïðî çàáåçïå÷åííÿ
ïðàâà íà ñïðàâåäëèâèé ñóä” â³ä 12.02.2015 ¹ 192-VIII [3], “Ïðî âíåñåííÿ çì³í äî
Êîíñòèòóö³¿ Óêðà¿íè (ùîäî ïðàâîñóääÿ)” â³ä 02.06.2016 ¹ 1401-VIII [4], “Ïðî
ñóäîóñòð³é òà ñòàòóñ ñóää³â” â³ä 02.06.2016 ¹ 1402-VIII (äàë³ – Çàêîí ¹ 1402-
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VIII) [5]; Ïîëîæåííÿ ïðî ïîðÿäîê òà ìåòîäîëîã³þ êâàë³ô³êàö³éíîãî îö³íþâàííÿ,
ïîêàçíèêè â³äïîâ³äíîñò³ êðèòåð³ÿì êâàë³ô³êàö³éíîãî îö³íþâàííÿ òà çàñîáè ¿õ
âñòàíîâëåííÿ, çàòâåðäæåíå ð³øåííÿì Âèùî¿ êâàë³ô³êàö³éíî¿ êîì³ñ³¿ ñóää³â Óêðà¿íè
â³ä 03.11.2016 ¹ 143/çï-16 (äàë³ – Ïîëîæåííÿ ¹ 143/çï-16) [6], Ïîðÿäîê ïðî-
âåäåííÿ ³ñïèòó òà ìåòîäèêà âñòàíîâëåííÿ éîãî ðåçóëüòàò³â ó ïðîöåäóð³ êâàë³ô³êà-
ö³éíîãî îö³íþâàííÿ, çàòâåðäæåíèé ð³øåííÿì Âèùî¿ êâàë³ô³êàö³éíî¿ êîì³ñ³¿ ñóää³â
Óêðà¿íè â³ä 04.11.2016 ¹ 144/çï-16 (äàë³ – Ïîðÿäîê ¹ 144/çï-16) [7], Ðåãëàìåíò
Âèùî¿ êâàë³ô³êàö³éíî¿ êîì³ñ³¿ ñóää³â Óêðà¿íè, çàòâåðäæåíèé ð³øåííÿì Âèùî¿
êâàë³ô³êàö³éíî¿ êîì³ñ³¿ ñóää³â Óêðà¿í³ â³ä 27.01.2011 ¹ 149/4-Çï (äàë³ – Ðåãëàìåíò
ÂÊÊÑ) [8] òîùî.

Äîñë³äæåííþ ïðîöåäóðè â³äáîðó ñóää³â òà ¿õ êâàë³ô³êàö³éíîãî îö³íþâàííÿ
ïðèñâÿ÷óâàëè ñâî¿ ðîáîòè Ñ. Ãëóùåíêî [9], Î. Êðàâåö [10], Ë. Òðîô³ìîâà [11,
ñ. 198–207], Î. Ìèêîëåíêî [12], Î. Îâ÷àðåíêî [13, ñ. 38–44], À. Ïîë³ùóê [14],
Â. Ðÿä³íñüêà, Î. Êàðïóøîâà [15, ñ. 214–218], À. Ñìèðíîâ [16], ². Ñàìñ³í [17],
Î. Õîòèíñüêà-Íîð [18, ñ. 109–111] òîùî, ïðè öüîìó íàóêîâö³ çàçíà÷àþòü, ùî
çàçíà÷åíà ïðîöåäóðà ìàº íèçêó íåäîë³ê³â òà ïðîðàõóíê³â. Íàóêîâèé äîðîáîê ó
ñôåð³ àíàë³çó ïðîöåäóðè êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³â îáõîäèòü ñòîðîíîþ
ïèòàííÿ ùîäî çàáåçïå÷åííÿ ó ö³é ïðîöåäóð³ ïîðÿäêó ïåðåðèâàííÿ (â³äêëàäåííÿ)
ïðîâåäåííÿ ³ñïèòó, ç ï³äñòàâ ïîâàæíîñò³ ïðè÷èí, ÿê³ âèíèêëè ï³ä ÷àñ éîãî ïðî-
õîäæåííÿ (íàïðèêëàä, ñòàíó çäîðîâ’ÿ), òîä³ ÿê âîíî ìàº íåàáèÿêå çíà÷åííÿ äëÿ
ö³º¿ ïðîöåäóðè.

Ìåòîþ ñòàòò³ º àíàë³ç ïðàâîâîãî ðåãóëþâàííÿ ïîðÿäêó ïåðåðèâàííÿ (â³äêëà-
äåííÿ) ïðîâåäåííÿ ³ñïèòó ó ïðîöåäóð³ êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³â, ³ç
ï³äñòàâ ïîâàæíîñò³ ïðè÷èí, ÿê³ âèíèêëè ï³ä ÷àñ ïðîõîäæåííÿ ³ñïèòó, âèçíà÷åííÿ
â³äïîâ³äíîñò³ öüîãî ïîðÿäêó ïðèíöèïàì ïðàâîâî¿ âèçíà÷åíîñò³ òà ïðîçîðîñò³ ïðî-
öåäóðè êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³â.

Çàêîí ¹ 1402-VIII, ÿêèì ðåãëàìåíòîâàíî ïðîöåäóðó êâàë³ô³êàö³éíîãî
îö³íþâàííÿ ñóää³â (ó òîìó ÷èñë³), ì³ñòèòü íîðìè, ùî ìàþòü çàãàëüíèé õàðàêòåð,
à ïîðÿäîê òà ìåòîäîëîã³þ ïðîâåäåííÿ òàêîãî îö³íþâàííÿ çàòâåðäæåíî íîðìàòèâíî-
ïðàâîâèìè àêòàìè Âèùî¿ êâàë³ô³êàö³éíî¿ êîì³ñ³¿ ñóää³â Óêðà¿íè, çîêðåìà, öå
Ïîëîæåííÿ ¹ 143/çï-16, Ðåãëàìåíò ÂÊÊÑ, Ïîðÿäîê ¹ 144/çï-16. Âîäíî÷àñ îê-
ðåìîãî ðîçä³ëó, ñòàòò³, ÷è ïóíêòó, ùî êîìïëåêñíî, ñèñòåìíî ³ âè÷åðïíî âðåãó-
ëüîâóâàëè á â³äíîñèíè ùîäî ïåðåðèâàííÿ (â³äêëàäåííÿ) êâàë³ô³êàö³éíîãî îö³-
íþâàííÿ ÷è éîãî åòàï³â ó öèõ íîðìàòèâíî-ïðàâîâèõ àêòàõ, íåìàº. Òàê, àíàë³ç
íîðì Ïîðÿäêó ¹ 144/çï-16 äîçâîëÿº êîíñòàòóâàòè, ùî öåé íîðìàòèâíî-ïðàâîâèé
àêò íå ì³ñòèòü ïîëîæåíü ñòîñîâíî ïåðåðèâàííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ, â
òîìó ÷èñë³, ïåðåðèâàííÿ (â³äêëàäåííÿ) ïðîâåäåííÿ ³ñïèòó, ç ï³äñòàâ ïîâàæíîñò³
ïðè÷èí, ÿê³ âèíèêëè ï³ä ÷àñ ïðîõîäæåííÿ ³ñïèòó (ñòàíó çäîðîâ’ÿ) [7].

Àíàë³ç íîðì Ðåãëàìåíòó ÂÊÊÑ òà Ïîëîæåííÿ ¹ 143/çï-16 çàñâ³ä÷óº, ùî ö³
íîðìàòèâíî-ïðàâîâ³ àêòè ì³ñòÿòü îêðåì³ íîðìè ïðî ïåðåðèâàííÿ êâàë³ô³êàö³éíîãî
îö³íþâàííÿ. Äî ¿õ êîëà ìîæíà â³äíåñòè:

ïóíêò 4.3. “Ó÷àñíèêè çàñ³äàííÿ” Ðîçä³ëó IV “Ðîçãëÿä ïèòàíü íà çàñ³äàííÿõ
Êîì³ñ³¿” Ðåãëàìåíòó ÂÊÊÑ, äå âêàçàíî: “Ó÷àñíèêàìè çàñ³äàííÿ º: 1) êàíäèäàò íà
ïîñàäó ñóää³; 2) ñóääÿ; 3) îñîáà, çàïðîøåíà Êîì³ñ³ºþ äëÿ ó÷àñò³ â çàñ³äàíí³ ó
âèïàäêàõ, ïåðåäáà÷åíèõ Çàêîíîì òà/àáî öèì Ðåãëàìåíòîì, ¿¿ ïðåäñòàâíèê. Ó
çàñ³äàíí³ Êîì³ñ³¿ ùîäî êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³ (êàíäèäàòà íà ïîñàäó
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ñóää³) ìîæóòü áðàòè ó÷àñòü óïîâíîâàæåí³ ïðåäñòàâíèêè Ãðîìàäñüêî¿ ðàäè äîáðî-
÷åñíîñò³”;

ï³äïóíêò 4.4.3. ïóíêòó 4.4 “Ïðàâà òà îáîâ’ÿçêè ó÷àñíèê³â” Ðîçä³ëó ²V. “Ðîçãëÿä
ïèòàíü íà çàñ³äàííÿõ Êîì³ñ³¿” Ðåãëàìåíòó ÂÊÊÑ, ó ÿêîìó çàêð³ïëåíî:  “Ó÷àñíèêè
çàñ³äàííÿ, ïðèñóòí³ñòü ÿêèõ º îáîâ’ÿçêîâîþ, çîáîâ’ÿçàí³: 1) ç’ÿâèòèñÿ íà çàñ³äàííÿ
çà âèêëèêîì; 2) äàâàòè ïîÿñíåííÿ, íàäàâàòè äîêóìåíòè, ìàòåð³àëè òà ³íø³ â³äîìîñò³,
íåîáõ³äí³ äëÿ ðîçãëÿäó Êîì³ñ³ºþ â³äïîâ³äíîãî ïèòàííÿ; 3) çàâ÷àñíî ïèñüìîâî
ïîâ³äîìèòè Êîì³ñ³þ ïðî íåìîæëèâ³ñòü ÿâêè òà ïðî ïðè÷èíó íåÿâêè íà çàñ³äàííÿ
çàñîáàìè ïîøòîâîãî ÷è ôàêñèì³ëüíîãî çâ’ÿçêó, à òàêîæ íàäàòè äîêóìåíò, ùî ñâ³ä-
÷èòü ïðî ïîâàæí³ ïðè÷èíè íåÿâêè, â ðàç³ éîãî íàÿâíîñò³;

àáçàö 2 ï³äïóíêòó 4.5.1. ïóíêò 4.5. “Íàñë³äêè íåÿâêè ó÷àñíèê³â çàñ³äàííÿ”
Ðîçä³ëó ²V. “Ðîçãëÿä ïèòàíü íà çàñ³äàííÿõ Êîì³ñ³¿”, äå çàêð³ïëåíî: “Ï³ä ÷àñ ïðîâå-
äåííÿ êîíêóðñó íà çàéíÿòòÿ âàêàíòíî¿ ïîñàäè ñóää³ ÿâêà êàíäèäàòà íà ïîñàäó ñóä-
ä³ íà çàñ³äàííÿ Êîì³ñ³¿ ç ïèòàííÿ äîñë³äæåííÿ äîñüº òà ïðîâåäåííÿ ñï³âáåñ³äè º
îáîâ’ÿçêîâîþ. Íåÿâêà êàíäèäàòà íà ïîñàäó ñóää³ íà çàñ³äàííÿ Êîì³ñ³¿ º ï³äñòàâîþ
äëÿ ïðèïèíåííÿ éîãî ó÷àñò³ ó êîíêóðñ³”.

Ïóíêò 13 Ðîçä³ëó ²²² “Ïîðÿäîê ïðîâåäåííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ”
Ïîëîæåííÿ ¹ 143/çï-16, äå âñòàíîâëåíî: “Íåÿâêà ñóää³ äëÿ ïðîõîäæåííÿ êâà-
ë³ô³êàö³éíîãî îö³íþâàííÿ ó âñòàíîâëåí³ Êîì³ñ³ºþ ñòðîêè çà â³äñóòíîñò³ ïîâàæíèõ
ïðè÷èí òàêî¿ íåÿâêè º ï³äñòàâîþ äëÿ óõâàëåííÿ ð³øåííÿ ïðî íåï³äòâåðäæåííÿ
çäàòíîñò³ ñóää³ çä³éñíþâàòè ïðàâîñóääÿ ó â³äïîâ³äíîìó ñóä³ àáî íåâ³äïîâ³äíîñò³
ñóää³ çàéìàí³é ïîñàä³ [6].

Ïîâàæíèìè ïðè÷èíàìè íåÿâêè ñóää³ äëÿ ïðîõîäæåííÿ êâàë³ô³êàö³éíîãî
îö³íþâàííÿ º îáñòàâèíè, íàñòàííÿ ÿêèõ íå çàëåæèòü â³ä âîë³ ñóää³, ÿê³ ïåðå-
øêîäæàþòü ó÷àñò³ ñóää³ ó êâàë³ô³êàö³éíîìó îö³íþâàíí³ òà ï³äòâåðäæóþòüñÿ â³ä-
ïîâ³äíèìè äîêóìåíòàìè. Ïðî ïðè÷èíè íåÿâêè ñóääÿ çîáîâ’ÿçàíèé ïèñüìîâî ïîâ³-
äîìèòè Êîì³ñ³þ óïðîäîâæ ï’ÿòè ðîáî÷èõ äí³â ï³ñëÿ âèõîäó íà ðîáîòó àáî ïðè-
ïèíåííÿ ä³¿ îáñòàâèí, ÿê³ áóëè ïðè÷èíîþ íåÿâêè íà êâàë³ô³êàö³éíå îö³íþâàííÿ,
à òàêîæ çâåðíóòèñÿ äî Êîì³ñ³¿ ç ïèñüìîâîþ çàÿâîþ äëÿ âñòàíîâëåííÿ ñòðîê³â
ïðîâåäåííÿ ñòîñîâíî íüîãî êâàë³ô³êàö³éíîãî îö³íþâàííÿ. Íåÿâêà ñóää³ (êàíäèäàòà
íà ïîñàäó ñóää³) äëÿ ïðîõîäæåííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ äëÿ ó÷àñò³ ó
êîíêóðñ³ íà çàéíÿòòÿ âàêàíòíî¿ ïîñàäè ñóää³ íå ïåðåøêîäæàº ïðîâåäåííþ êîíêóðñó
òà º ï³äñòàâîþ ïðèïèíåííÿ ïðîâåäåííÿ ñòîñîâíî íüîãî êâàë³ô³êàö³éíîãî îö³íþâàí-
íÿ. Íåï³äòâåðäæåííÿ ñóääåþ â³äïîâ³äíîñò³ çàéìàí³é ïîñàä³ â ñèëó íåÿâêè äëÿ
ïðîõîäæåííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ áåç ïîâàæíèõ ïðè÷èí º ï³äñòàâîþ
äëÿ âíåñåííÿ Êîì³ñ³ºþ äî Âèùî¿ ðàäè ïðàâîñóääÿ ïîäàííÿ ç ðåêîìåíäàö³ºþ ïðî
çâ³ëüíåííÿ ñóää³ ç ïîñàäè. Íåï³äòâåðäæåííÿ ñóääåþ çäàòíîñò³ çä³éñíþâàòè
ïðàâîñóääÿ ó â³äïîâ³äíîìó ñóä³ â ñèëó íåâèêîíàííÿ ð³øåííÿ îðãàíó, ùî çä³éñíþâàâ
äèñöèïë³íàðíå ïðîâàäæåííÿ ñòîñîâíî íüîãî, ó ðåçóëüòàò³ íåÿâêè íà ïðîõîäæåííÿ
öüîãî îö³íþâàííÿ áåç ïîâàæíèõ ïðè÷èí – º ï³äñòàâîþ äëÿ íàäàííÿ Êîì³ñ³ºþ äî
Âèùî¿ ðàäè ïðàâîñóääÿ â³äïîâ³äíîãî ïîâ³äîìëåííÿ äëÿ âèð³øåííÿ ïèòàííÿ ïðî
çàñòîñóâàííÿ äî ñóää³ äèñöèïë³íàðíîãî ñòÿãíåííÿ.

Çâàæàþ÷è íà àíàë³ç çàçíà÷åíèõ íîðì, à ñàìå ïóíêòó 4.3. Ðîçä³ëó IV, ï³äïóíê-
òó 4.4.3. ïóíêòó 4.4. Ðîçä³ëó ²V, àáçàöó 2 ï³äïóíêòó 4.5.1. ïóíêòó 4.5.  Ðîçä³ëó ²V
Ðåãëàìåíòó ÂÊÊÑ òà ï. 13 Ðîçä³ëó ²²² Ïîëîæåííÿ ¹ 143/çï-16, ìîæíà êîíñòà-
òóâàòè, ùî ñóääÿ (êàíäèäàò íà ïîñàäó ñóää³) çîáîâ’ÿçàíèé áóòè ïðèñóòí³ì íà
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îö³íþâàíí³, ïåðåðèâàííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ ïîâ’ÿçóºòüñÿ âèêëþ÷íî
³ç íåÿâêîþ ñóää³ (êàíäèäàòà íà ïîñàäó ñóää³), à ïåðåðèâàííÿ (â³äêëàäåííÿ) ïðî-
âåäåííÿ ³ñïèòó, ç ï³äñòàâ ïîâàæíîñò³ ïðè÷èí, ÿê³ âèíèêëè ï³ä ÷àñ ïðîõîäæåííÿ
³ñïèòó (íàïðèêëàä, ñòàíó çäîðîâ’ÿ), íå ïåðåäáà÷åíî.

Ïåðåðèâàííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ ïîâ’ÿçóºòüñÿ âèêëþ÷íî ³ç íå-
ÿâêîþ ñóää³ (êàíäèäàòà íà ïîñàäó ñóää³), ïðè÷èíè òàêî¿ íåÿâêè ìîæóòü áóòè
ïîâàæíèìè ³ íåïîâàæíèìè.

Ïðî ïîâàæí³ ïðè÷èíè ñóääÿ (êàíäèäàò íà ïîñàäó ñóää³) ìàº çàâ÷àñíî ïîâ³äî-
ìèòè Êîì³ñ³þ. Íåÿâêà ñóää³ (êàíäèäàòà íà ïîñàäó ñóää³) äëÿ ïðîõîäæåííÿ êâàë³-
ô³êàö³éíîãî îö³íþâàííÿ, çà çàãàëüíèì ïðàâèëîì, íå ïîðîäæóº îáîâ’ÿçê³â äëÿ
Êîì³ñ³¿ ùîäî â³äêëàäåííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ àáî ïåðåðèâàííÿ éîãî
ïðîöåäóðè ñòîñîâíî òàêîãî ñóää³ (êàíäèäàò íà ïîñàäó ñóää³). Âîäíî÷àñ íåÿâêà
ñóää³ (êàíäèäàòà íà ïîñàäó ñóää³) äëÿ ïðîõîäæåííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ,
çà çàãàëüíèì ïðàâèëîì º ï³äñòàâîþ ïðèïèíåííÿ ïðîâåäåííÿ ñòîñîâíî íüîãî
êâàë³ô³êàö³éíîãî îö³íþâàííÿ, óõâàëåííÿ ùîäî íüîãî ð³øåííÿ ÂÊÊÑ ïðî íåï³ä-
òâåðäæåííÿ çäàòíîñò³ ñóää³ çä³éñíþâàòè ïðàâîñóääÿ ó â³äïîâ³äíîìó ñóä³ àáî íå-
â³äïîâ³äíîñò³ ñóää³ çàéìàí³é ïîñàä³.

Ïîâàæíèìè ïðè÷èíàìè íåÿâêè ñóää³ äëÿ ïðîõîäæåííÿ êâàë³ô³êàö³éíîãî
îö³íþâàííÿ º îáñòàâèíè, ùî â³äïîâ³äàþòü òàêèì îçíàêàì ó ñóêóïíîñò³ òà îäíî÷àñíî:
(à) ¿õ íàñòàííÿ íå çàëåæèòü â³ä âîë³ ñóää³; (á) òàê³ ïðè÷èíè ïåðåøêîäæàþòü
ó÷àñò³ ñóää³ ó êâàë³ô³êàö³éíîìó îö³íþâàíí³; (â) ¿õ íàñòàííÿ ï³äòâåðäæóºòüñÿ â³ä-
ïîâ³äíèìè äîêóìåíòàìè. Ïîâàæí³ñòü ïðè÷èí º îö³íî÷íèì ïîíÿòòÿì, ùî íå º
÷³òêî âèçíà÷åíèì çàêîíîäàâñòâîì, à êîíêðåòèçóºòüñÿ ÂÊÊÑ (ïðàâîçàñòîñîâíèì
îðãàíîì) ó êîæíîìó îêðåìîìó âèïàäêó íà ï³äñòàâ³ ñàìîñò³éíî¿ ñóá’ºêòèâíî¿ îö³íêè
âîë³ çàêîíîäàâöÿ ³ ïîäàëüøîãî çàñòîñóâàííÿ îö³íî÷íîãî ïîíÿòòÿ äî ñóñï³ëüíèõ
â³äíîñèí, ÿê³ º ïðåäìåòîì ðîçãëÿäó. Òîæ âèçíà÷åííÿ ïîâàæíîñò³ ïðè÷èí ïîâ’ÿ-
çóºòüñÿ ³ç ñóá’ºêòèâíîþ îö³íêîþ Êîì³ñ³¿, àäæå ¿õ ïåðåë³ê ó íîðìàõ ïðàâà íå ïî-
çíà÷åíî.

Òðàäèö³éíî ó òåîð³¿ ïðàâà íàóêîâö³ âèîêðåìëþþòü òàê³ îñíîâí³ ðèñè “ïîâàæíèõ
ïðè÷èí” ÿê îö³íî÷íîãî ïîíÿòòÿ: (à) äî ïîâàæíèõ ïðè÷èí ìîæóòü áóòè â³äíåñåí³
áóäü-ÿê³ îáñòàâèíè íàâêîëèøíüîãî ñâ³òó. Öå ìîæóòü áóòè ÿê ä³¿ ô³çè÷íèõ àáî
þðèäè÷íèõ îñ³á, òàê ³ ÿâèùà, ÿê³ íå çàëåæàòü â³ä âîë³ ëþäèíè; (á) òàê³ îáñòàâèíè
ìàþòü âïëèâàòè íà âîëþ ñóá’ºêòà ïðàâîâ³äíîñèí. Ñàìå âíàñë³äîê ä³¿ öèõ îáñòàâèí,
ùî âèíèêëè ðàïòîâî àáî çàêîíîì³ðíî, â³í íå ìàº çìîãè íàëåæíèì ÷èíîì âèêîíóâàòè
ïîêëàäåí³ íà íüîãî îáîâ’ÿçêè (ïðèì³ðîì, áóòè ïðèñóòí³ì íà ³ñïèò³, âèêîíóâàòè
òåñòîâå çàâäàííÿ); (â) êâàë³ô³êàö³ÿ òèõ àáî ³íøèõ ïðè÷èí ÿê ïîâàæíèõ çä³éñíþºòüñÿ
íà ï³äñòàâ³ íîðì ìîðàë³; (ã) îáñòàâèíè, ùî âèçíà÷àþòüñÿ çàêîíîì ÿê ïîâàæí³
ïðè÷èíè, çâ³ëüíÿþòü ñóá’ºêòà ïðàâîâ³äíîñèí â³ä âèêîíàííÿ ïîêëàäåíèõ íà íüîãî
îáîâ’ÿçê³â àáî íåãàòèâíèõ äëÿ íüîãî íàñë³äê³â. Âèêîíàííÿ îáîâ’ÿçê³â, ïîêëàäåíèõ
íà ó÷àñíèêà ïðàâîâ³äíîñèí, º îáîâ’ÿçêîâîþ óìîâîþ íîðìàëüíîãî ³ñíóâàííÿ ³
ðîçâèòêó öèõ â³äíîñèí [19, ñ. 45–47; 20, ñ. 56; 21, ñ. 67–69; 22, ñ. 54–56]. Òàêèì
÷èíîì, áóäü-ÿêó îáñòàâèíó ìîæíà êâàë³ô³êóâàòè ÿê ïîâàæíó, ÷è íàâïàêè, íå
ïîâàæíó, çàëåæíî â³ä âëàñíîãî ðîçñóäó ñóá’ºêòà ïðàâîçàñòîñóâàííÿ (ÂÊÊÑ Óê-
ðà¿íè), óïåðåäæåíîñò³ ÷è íåóïåðåäæåíîñò³ òàêî¿ îñîáè.

Íåÿâêà çà íàÿâíîñò³ ïîâàæíèõ ïðè÷èí ³ íàëåæíîãî ïîâ³äîìëåííÿ ìîæå
ïåðåäáà÷àòè íàñòàííÿ ³íøèõ íàñë³äê³â äëÿ êàíäèäàòà (ñóää³), í³æ óõâàëåííÿ ùîäî
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íüîãî ð³øåííÿ ÂÊÊÑ Óêðà¿íè ïðî íåï³äòâåðäæåííÿ çäàòíîñò³ ñóää³ çä³éñíþâàòè
ïðàâîñóääÿ ó â³äïîâ³äíîìó ñóä³ àáî íåâ³äïîâ³äíîñò³ ñóää³ çàéìàí³é ïîñàä³. Ìîæíà
ðåçþìóâàòè, ùî öå ìîæå áóòè ïåðåðèâàííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ øëÿõîì
âñòàíîâëåííÿ ³íøèõ ñòðîê³â ÷è ïîðÿäêó ïðîâåäåííÿ ñòîñîâíî òàêîãî ñóää³
(êàíäèäàòà íà ïîñàäó ñóää³) êâàë³ô³êàö³éíîãî îö³íþâàííÿ.

Ïåðåðèâàííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ â öüîìó àñïåêò³ ïîâ’ÿçàíå
âèêëþ÷íî ³ç íåÿâêîþ îñîáè íà êâàë³ô³êàö³éíå îö³íþâàííÿ. Îäíàê ïîçà ìåæàìè
ïðàâîâîãî ðåãóëþâàííÿ çàëèøèëèñÿ â³äíîñèíè, ÿê³ ñòîñóþòüñÿ âèïàäê³â, êîëè
îñîáà áóëà ïðèñóòíÿ íà êâàë³ô³êàö³éíîìó îö³íþâàíí³, ó òîìó ÷èñë³ ñêëàäåíí³
³ñïèòó, àëå íå çìîãëà ç ïîâàæíèõ ïðè÷èí, ùî âèíèêëè ó ïåðåá³ãó êâàë³ô³êàö³éíîãî
îö³íþâàííÿ (ó òîìó ÷èñë³ ñêëàäåíí³ ³ñïèòó ÿê åòàï³ êâàë³ô³êàö³éíîãî îö³íþâàííÿ)
éîãî ïðîäîâæóâàòè. Éäåòüñÿ ïðî ïîâàæí³ ïðè÷èíè, ùî ìîæóòü áóòè ïîâ’ÿçàí³ ç³
ñòàíîì çäîðîâ’ÿ, âèÿâëåííÿì òåõí³÷íî¿ ïîìèëêè ïðè çàïîâíåíí³ òåñòîâîãî çîøèòà
(òàêà ïðè÷èíà áóëà âèêëàäåíà ó Ð³øåíí³ Âåðõîâíîãî Ñóäó â³ä 12 ÷åðâíÿ 2019 ð.
ó ñïðàâ³ ¹ Ï/9901/769/18 [23]) òîùî.

Íàâåäåíå ñâ³ä÷èòü ïðî ôðàãìåíòàðí³ñòü ïðàâîâîãî ðåãóëþâàííÿ â³äíîñèí ³ç
ïåðåðèâàííÿ (â³äêëàäåííÿ) êâàë³ô³êàö³éíîãî îö³íþâàííÿ, çîêðåìà, ïðî â³äñóòí³ñòü
÷³òêîãî âèçíà÷åííÿ ï³äñòàâ, çà ÿêèõ ó÷àñíèê ìàº ïðàâî â³äêëàñòè ïðîõîäæåííÿ
êâàë³ô³êàö³éíîãî îö³íþâàííÿ. Çâàæàþ÷è íà öå, ó÷àñíèê (ñóääÿ, êàíäèäàò íà ïîñàäó
ñóää³) íå ìàº ìîæëèâîñò³ ÷³òêî óñâ³äîìëþâàòè, äî íàñòàííÿ ÿêèõ íàñë³äê³â ïðèçâåäå
íàñòàííÿ òèõ ÷è ³íøèõ ïîä³é. Îêð³ì òîãî, ó÷àñíèê (ñóääÿ, êàíäèäàò íà ïîñàäó ñóä-
ä³) ïîçáàâëåíèé ïðàâà íà çàêîíí³ ðîçóìí³ î÷³êóâàííÿ ñòîñîâíî òîãî, çà ÿêèõ ïðè-
÷èí â³í ìàº ïðàâî â³äêëàñòè ïðîõîäæåííÿ êâàë³ô³êàö³éíîãî ³ñïèòó.

Ðåçþìóþ÷è âèêëàäåíå, êîíñòàòóºìî, ùî ó ïðàâîâîìó ðåãóëþâàíí³ ïðîöåäóðè
êâàë³ô³êàö³éíîãî îö³íþâàííÿ â³äñóòí³: à) ïåðåë³ê ï³äñòàâ, çà ÿêèõ ó÷àñíèê ìàº
ïðàâî â³äêëàñòè ïðîõîäæåííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ; á) çàãàëüíà õàðàê-
òåðèñòèêà ïîâàæíîñò³ ïðè÷èí íåÿâêè, ÿê êëþ÷îâî¿ îçíàêè ïðè âèð³øåíí³ ïèòàííÿ
ÂÊÊÑ ïðî ïåðåðèâàííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ; â) ÷³òêèé ìåõàí³çì ïîâ³äîì-
ëåííÿ Êîì³ñ³¿ ùîäî íåìîæëèâîñò³ ïðèáóòòÿ íà êâàë³ô³êàö³éíå îö³íþâàííÿ ÷è
éîãî îêðåìèé åòàï; ã) îáîâ’ÿçêè Êîì³ñ³¿ ïðè âèíèêíåíí³ ôàêòó íåÿâêè ó÷àñíèêà
íà êâàë³ô³êàö³éíå îö³íþâàííÿ. Òàêèé ñòàí ïðàâîâîãî ðåãóëþâàííÿ çàñâ³ä÷óº, ùî
ó÷àñíèêó êâàë³ô³êàö³éíîãî îö³íþâàííÿ (êàíäèäàòó íà ïîñàäó ñóää³ ÷è ñóää³)
íåâ³äîì³ éîãî ïðàâà ùîäî â³äêëàäåííÿ ïðîõîäæåííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ,
íå âèçíà÷åí³ ç öüîãî ïèòàííÿ îáîâ’ÿçêè Êîì³ñ³¿, òà âêàçóº íà ïîðóøåííÿ ñò.
57 Êîíñòèòóö³¿ Óêðà¿íè, äå çàêð³ïëåíî, ùî êîæíîìó ãàðàíòóºòüñÿ ïðàâî çíàòè
ñâî¿ ïðàâà òà îáîâ’ÿçêè [24].

Â³äñóòí³ñòü çàãàëüíîãî âèçíà÷åííÿ (îêðåñëåííÿ) õàðàêòåðèñòèêè ïîâàæíîñò³
ïðè÷èí íåÿâêè, ÿê êëþ÷îâî¿ îçíàêè ïðè âèð³øåíí³ ïèòàííÿ ÂÊÊÑ ïðî ïåðåðèâàííÿ
êâàë³ô³êàö³éíîãî îö³íþâàííÿ º, ç îäíîãî áîêó, çàíàäòî øèðîêèìè äèñêðåö³éíèìè
ïîâíîâàæåííÿìè ÂÊÊÑ, à ç ³íøîãî, – í³âåëþº òàêó âàæëèâó õàðàêòåðèñòèêó çà-
êîíó, ÿêèì ðåãóëþºòüñÿ ïðîöåäóðà êâàë³ô³êàö³éíîãî îö³íþâàííÿ, ÿê éîãî
âèçíà÷åí³ñòü, ùî çàóâàæóº éîãî ïåðåäáà÷óâàí³ñòü, ÷³òê³ñòü, ÿñí³ñòü. Îêð³ì òîãî,
òàêèé ôàêò ñâ³ä÷èòü ïðî ïîðóøåííÿ ïðîçîðîñò³ ïðîöåäóðè êâàë³ô³êàö³éíîãî
îö³íþâàííÿ.

Ïîðóøåííÿ ïðèíöèïó ïðàâîâî¿ âèçíà÷åíîñò³ ïðè â³äñóòíîñò³ çàãàëüíîãî
âèçíà÷åííÿ (îêðåñëåííÿ) õàðàêòåðèñòèêè ïîâàæíîñò³ ïðè÷èí íåÿâêè ñóää³
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(êàíäèäàòà íà ïîñàäó ñóää³) íà êâàë³ô³êàö³éíå îö³íþâàííÿ ìàº íåàáèÿêå çíà÷åííÿ.
Òàê, ó Ð³øåíí³ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì
62 íàðîäíèõ äåïóòàò³â Óêðà¿íè ùîäî â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîí-
ñòèòóö³éíîñò³) Óêàçó Ïðåçèäåíòà Óêðà¿íè “Ïðî äîñòðîêîâå ïðèïèíåííÿ ïîâíî-
âàæåíü Âåðõîâíî¿ Ðàäè Óêðà¿íè òà ïðèçíà÷åííÿ ïîçà÷åðãîâèõ âèáîð³â” â³ä
20.06.2019 ¹ 6-ð/2019 âêàçàíî, ùî “ó êîíòåêñò³ ñòàòò³ 8 Êîíñòèòóö³¿ Óêðà¿íè
þðèäè÷íà âèçíà÷åí³ñòü çàáåçïå÷óº àäàïòàö³þ ñóá’ºêòà ïðàâîçàñòîñóâàííÿ äî
íîðìàòèâíèõ óìîâ ïðàâîâî¿ ä³éñíîñò³ òà éîãî âïåâíåí³ñòü ó ñâîºìó ïðàâîâîìó
ñòàíîâèù³, à òàêîæ çàõèñò â³ä ñâàâ³ëüíîãî âòðó÷àííÿ ç áîêó äåðæàâè. Þðèäè÷íó
âèçíà÷åí³ñòü íåîáõ³äíî ðîçóì³òè ÷åðåç òàê³ ¿¿ ñêëàäîâ³: ÷³òê³ñòü, çðîçóì³ë³ñòü,
îäíîçíà÷í³ñòü íîðì ïðàâà; ïðàâî îñîáè ó ñâî¿õ ä³ÿõ ðîçðàõîâóâàòè íà ðîçóìíó òà
ïåðåäáà÷óâàíó ñòàá³ëüí³ñòü ³ñíóþ÷îãî çàêîíîäàâñòâà òà ìîæëèâ³ñòü ïåðåäáà÷àòè
íàñë³äêè çàñòîñóâàííÿ íîðì ïðàâà (çàêîíí³ î÷³êóâàííÿ)” [25]. Òàêèì ÷èíîì,
þðèäè÷íà âèçíà÷åí³ñòü ïåðåäáà÷àº, ùî çàêîíîäàâåöü ïîâèíåí ïðàãíóòè äî ÷³òêîñò³
òà çðîçóì³ëîñò³ ó âèêëàäåíí³ íîðì ïðàâà. Êîæíà îñîáà â³äïîâ³äíî äî êîíêðåòíèõ
îáñòàâèí ìàº îð³ºíòóâàòèñÿ â òîìó, ÿêà ñàìå íîðìà ïðàâà çàñòîñîâóºòüñÿ ó ïåâíîìó
âèïàäêó, òà ìàòè ÷³òêå ðîçóì³ííÿ ùîäî íàñòàííÿ êîíêðåòíèõ ïðàâîâèõ íàñë³äê³â
ó â³äïîâ³äíèõ ïðàâîâ³äíîñèíàõ ç îãëÿäó íà ðîçóìíó òà ïåðåäáà÷óâàíó ñòàá³ëüí³ñòü
íîðì ïðàâà”.

Òàêîãî æ âèñíîâêó ìîæíà ä³éòè, ñïèðàþ÷èñü íà àíàë³ç ïðàêòèêè ªâðîïåéñü-
êîãî ñóäó ç ïðàâ ëþäèíè (íàäàë³ – ªÑÏË). Òàê, ó ð³øåííÿõ ªÑÏË â³ä 10 ãðóäíÿ
2009 ðîêó ó ñïðàâ³ “Ìèõàéëþê òà Ïåòðîâ ïðîòè Óêðà¿íè” (Mikhaylyuk and Petrov
v. Ukraine, çàÿâà ¹ 11932/02), â³ä 29 êâ³òíÿ 2003 ðîêó ó ñïðàâ³ “Ïîëòîðàöüêèé
ïðîòè Óêðà¿íè” (Poltoratskiy v. Ukraine, çàÿâà ¹ 38812/97) òîùî çàçíà÷àºòüñÿ:
ñóä íàãàäóº, ùî âèðàç “çã³äíî ³ç çàêîíîì” íàñàìïåðåä âèìàãàº, ùîá îñêàðæóâàíå
âòðó÷àííÿ ìàëî ïåâíó ï³äñòàâó â íàö³îíàëüíîìó çàêîíîäàâñòâ³; â³í òàêîæ ñòîñóºòüñÿ
ÿêîñò³ â³äïîâ³äíîãî çàêîíîäàâñòâà ³ âèìàãàº, ùîá âîíî áóëî äîñòóïíå â³äïîâ³äí³é
îñîá³, ÿêà, êð³ì òîãî, ïîâèííà ïåðåäáà÷àòè éîãî íàñë³äêè äëÿ ñåáå, à òàêîæ öå
çàêîíîäàâñòâî ïîâèííî â³äïîâ³äàòè ïðèíöèïó âåðõîâåíñòâà ïðàâà [26].

Íà íàøó äóìêó, â³äñóòí³ñòü çàãàëüíîãî âèçíà÷åííÿ õàðàêòåðèñòèêè ïîâàæíîñò³
ïðè÷èí íåÿâêè ÿê êëþ÷îâî¿ îçíàêè ïðè âèð³øåíí³ ïèòàííÿ ÂÊÊÑ ïðî ïåðåðèâàííÿ
êâàë³ô³êàö³éíîãî îö³íþâàííÿ ÷³òêîãî ìåõàí³çìó ïîâ³äîìëåííÿ Êîì³ñ³¿ ùîäî
íåìîæëèâîñò³ ïðèáóòòÿ íà êâàë³ô³êàö³éíå îö³íþâàííÿ ÷è éîãî îêðåìèé åòàï,
ïåðåë³êó ï³äñòàâ, çà ÿêèõ ó÷àñíèê ìàº ïðàâî â³äêëàñòè ïðîõîäæåííÿ êâàë³ô³-
êàö³éíîãî îö³íþâàííÿ, àëãîðèòìó ä³é Êîì³ñ³¿ ïðè âèíèêíåíí³ ôàêòó íåÿâêè
ó÷àñíèêà íà êâàë³ô³êàö³éíå îö³íþâàííÿ ñïðè÷èíÿþòü íåìîæëèâ³ñòü ðåàë³çàö³¿
îñîáîþ (êàíäèäàòîì íà ïîñàäó ñóää³ ÷è ñóääåþ) ¿¿ ïðàâà áóòè îá³çíàíèì, íà çà-
êîíí³ îá’ºêòèâíî ³ñíóþ÷³ î÷³êóâàííÿ é îá´ðóíòîâàí³ ñïîä³âàííÿ, ïåðåäáà÷åííÿ ó
ñâî¿õ ä³ÿõ ñòîñîâíî íàñòàííÿ ïåâíîãî ðåçóëüòàòó. Çà òàêèõ îáñòàâèí ó îñîáè
â³äñóòíÿ ìîæëèâ³ñòü ïåðåäáà÷àòè íàñë³äêè çàñòîñóâàííÿ íîðì ïðàâà (çàêîíí³
î÷³êóâàííÿ). Êàíäèäàò íà ïîñàäó ñóää³ ÷è ñóääÿ çà òàêîãî ôðàãìåíòàðíîãî ðåãó-
ëþâàííÿ íå ìîæå áóòè ïåâíèì ó òîìó, ÿêà ñàìå íîðìà ïðàâà ìàº çàñòîñîâóâàòèñÿ
ó êîíêðåòíîìó âèïàäêó. Öå ñâ³ä÷èòü ïðî â³äñóòí³ñòü ó òàêî¿ îñîáè ìîæëèâîñò³
ìàòè ÷³òêå ðîçóì³ííÿ ùîäî íàñòàííÿ êîíêðåòíèõ ïðàâîâèõ íàñë³äê³â ó â³äïîâ³ä-
íèõ ïðàâîâ³äíîñèíàõ ç îãëÿäó íà ðîçóìíó òà ïåðåäáà÷óâàíó ñòàá³ëüí³ñòü íîðì
ïðàâà.
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Îñîáëèâî¿ óâàãè ïðèâåðòàº â³äïîâ³äí³ñòü ïîðÿäêó ïåðåðèâàííÿ (â³äêëàäåííÿ)
ïðîâåäåííÿ ³ñïèòó ó ïðîöåäóð³ êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³â, ç ï³äñòàâ
ïîâàæíîñò³ ïðè÷èí, ÿê³ âèíèêëè ï³ä ÷àñ ïðîõîäæåííÿ ³ñïèòó, ïðèíöèïó ïðîçîðîñò³
ïðîöåäóðè êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³â.

Ó ñëîâíèêó Ìàêì³ëàíà ïðîçîð³ñòü îçíà÷àº ïðîñòîòó, ÿñí³ñòü, ëåãêó çðîçóì³-
ë³ñòü [27, ñ. 628]. Òàêå çíà÷åííÿ öüîãî òåðì³íà íàäàºòüñÿ ³ â Ìàëîìó îêñôîðäñüêîìó
ñëîâíèêó àíãë³éñüêî¿ ìîâè [28], ³ â Êåìáðèäæñüêîìó íàâ÷àëüíîìó ñëîâíèêó [29],
à òàêîæ ó Âåëèêîìó òëóìà÷íîìó ñëîâíèêó [30, ñ. 1728]. Â åíöèêëîïåäè÷íîìó
ñëîâíèêó öåé òåðì³í âèçíà÷àºòüñÿ ÿê “…ïåðåáóâàííÿ ï³ä ïóáë³÷íèì êîíòðîëåì;
äîñòóïí³ñòü êîæíîìó ó áóäü-ÿêèé ÷àñ ³ âñþäè; ÷óòëèâ³ñòü äî íîâèõ ³äåé òà âèìîã,
ãîòîâí³ñòü îïåðàòèâíî ðåàãóâàòè” [31, ñ. 820]. Ïðîçîð³ñòü (àíãë. transparency) ÿê
ñîö³àëüíà, ô³ëîñîôñüêà òà ïðàâîâà êàòåãîð³ÿ áóëà ðîçðîáëåíà íà ìåæ³ Õ²Õ–
ÕÕ ñò. àíãëî-àìåðèêàíñüêîþ íàóêîþ ³ âèçíà÷àºòüñÿ: 1) ÿê çàáåçïå÷åííÿ äîñòóïó
ãðîìàäÿí äî ïîâíî¿, äîñòîâ³ðíî¿ òà îá’ºêòèâíî¿ ³íôîðìàö³¿, ùî çíàõîäèòüñÿ ó
âîëîä³íí³ îðãàí³â ïóáë³÷íî¿ âëàäè  [32, ñ. 48]. Ïðè öüîìó, íåçâàæàþ÷è íà çàêð³ï-
ëåííÿ íåîáõ³äíîñò³ çàñòîñóâàííÿ ïðèíöèïó ïðîçîðîñò³ â íîðìàòèâí³é ïëîùèí³,
æîäåí íîðìàòèâíèé àêò íå ì³ñòèòü éîãî âèçíà÷åííÿ.

Ñåðåä íàóêîâö³â ïðèíöèï ïðîçîðîñò³ õàðàêòåðèçóºòüñÿ òàê: âêàçóº íà íàÿâí³ñòü
ïîâíî¿ àäåêâàòíî¿ ³íôîðìàö³¿ ïðî òå, ùî â³äáóâàºòüñÿ [33, ñ. 180]; ïåðåäáà÷àº
çàáåçïå÷åííÿ äîñòóïó ãðîìàäÿí äî ïîâíî¿, äîñòîâ³ðíî¿ òà îá’ºêòèâíî¿ ³íôîðìàö³¿,
ùî çíàõîäèòüñÿ ó âîëîä³íí³ îðãàí³â ïóáë³÷íî¿ âëàäè ³ âêàçóº, ùî çàçíà÷åíèé
ïðèíöèï âêëþ÷àº íå ëèøå ïðîöåñ ³íôîðìóâàííÿ, à é ïðîöåñ ïåðåòâîðåííÿ ³íôîð-
ìàö³¿ ïðî ä³ÿëüí³ñòü îðãàí³â ïóáë³÷íî¿ âëàäè íà çðîçóì³ëó ³ ëåãêó äëÿ ñïðèéíÿòòÿ
[34, ñ. 25-31]; îçíà÷àº â³äêðèò³ñòü ð³øåíü ³ ä³é, òîáòî â³ëüíèé ïîò³ê ³íôîðìàö³¿
ïðî ð³øåííÿ ³ ä³¿ â³ä äæåðåëà äî îäåðæóâà÷à [35]; ïðîçîð³ñòü ó ä³ÿëüíîñò³ îðãàí³â
ïóáë³÷íîãî óïðàâë³ííÿ ïîëÿãàº â ¿õ ïåðåäáà÷óâàíîñò³, òîáòî òàê³ îðãàíè çä³éñíþþòü
ñâî¿ ôóíêö³¿ íå äîâ³ëüíî, à â³äïîâ³äíî äî îïóáë³êîâàíèõ ïðàâèë [36]; ïîëÿãàº ó
îáîâ’ÿçêó ñèñòåìè äåðæàâíî¿ âëàäè ãàðàíòóâàòè ãðîìàäÿíàì ìîæëèâ³ñòü îäåðæóâàòè
ðåàëüíó ³íôîðìàö³þ ïðî çì³ñòîâíå íàâàíòàæåííÿ äåðæàâíîãî óïðàâë³ííÿ òà âïëèâ
óïðàâë³íñüêî¿ ä³ÿëüíîñò³ íà ñóñï³ëüñòâî, îá³çíàí³ñòþ ãðîìàäÿí òà ¿õí³õ êîëåêòèâ³â
ç îáóìîâëåí³ñòþ òà çì³ñòîì ä³ÿëüíîñò³ îðãàí³â äåðæàâíî¿ âëàäè, ñâ³äîìîìó âïëèâ³
ãðîìàäñüêîñò³ íà öþ ä³ÿëüí³ñòü [37, ñ. 20].

Íà ï³äñòàâ³ àíàë³çó íàâåäåíèõ ïîçèö³é íàóêîâö³â ìîæíà êîíñòàòóâàòè, ùî
ïðîçîð³ñòü ÿê ïðèíöèï êâàë³ô³êàö³éíîãî îö³íþâàííÿ ïåðåäáà÷àº: â³äêðèò³ñòü
³íôîðìàö³¿ ïðî ð³øåííÿ òà ä³¿, ÿê³ ïðèéìàþòüñÿ ÂÊÊÑ ó ïðîöåñ³ òàêîãî îö³íþ-
âàííÿ, ùî ïåðåäáà÷àº äîñòóïí³ñòü äî ³íôîðìàö³¿ ÿê ñóá’ºêòèâíå ïðàâî, ãàðàíòîâàíå
íåîáìåæåíîìó êîëó îñ³á; â³äñóòí³ñòü îáìåæåíü äîñòóïó äî âàæëèâî¿ ³íôîðìàö³¿
ï³ä ïðèâîäîì ¿¿ ñåêðåòíîñò³, êîíô³äåíö³éíîñò³ òîùî; çðîçóì³ë³ñòü ïðåäñòàâëåíî¿
³íôîðìàö³¿, ùî çàáåçïå÷óº ¿¿ çðîçóì³ë³ñòü òà ëåãê³ñòü äëÿ ñïðèéíÿòòÿ; ïåðåäáà-
÷óâàí³ñòü, ðîçóìíà î÷³êóâàí³ñòü ä³é îñ³á (ÿê êàíäèäàò³â íà ïîñàäó ³ ñóää³â, òàê ³
ÂÊÊÑ); êîðåñïîíäóþ÷èé îáîâ’ÿçîê ÂÊÊÑ ïðîâîäèòè ñâîþ ä³ÿëüí³ñòü â³äïîâ³äíî
äî çàêð³ïëåíèõ òà îïóáë³êîâàíèõ ïðàâèë ïîâåä³íêè, òîáòî çä³éñíþâàòè ñâî¿ ôóíêö³¿
íå äîâ³ëüíî, à çã³äíî ç â³äïîâ³äíèìè ïðàâèëàìè).

Çâàæàþ÷è íà àíàë³ç ïðàâîâîãî ðåãóëþâàííÿ ïðîöåäóðè êâàë³ô³êàö³éíîãî
îö³íþâàííÿ òà äîêòðèíàëüíîãî âèçíà÷åííÿ ïðîðîñò³ ÿê ïðèíöèïó òàêîãî îö³íþ-
âàííÿ, ïèòàííÿ ùîäî òîãî, ÿêèì ÷èíîì ìàº ä³ÿòè êàíäèäàò íà ïîñàäó ñóää³ ÷è
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ñóääÿ ïðè íåîáõ³äíîñò³ ïåðåðèâàííÿ êâàë³ô³êàö³éíîãî îö³íþâàííÿ ôàêòè÷íî º íå
âèçíà÷åíèì, ìàº íèçêó ñóá’ºêòèâíèõ ôàêòîð³â, ùî íå â³äïîâ³äàº õàðàêòåðèñòèêàì
ïðèíöèïó ïðîçîðîñò³. Ó çâ’ÿçêó ç öèì ìîæíà ïðèïóñòèòè, ùî òàêà ñèòóàö³ÿ ñòî-
ñîâíî ñóää³â ÷è êàíäèäàò³â íà ïîñàäó ñóää³â ïðè êâàë³ô³êàö³éíîìó îö³íþâàíí³
ìîæå áóòè âèêîðèñòàíà äëÿ â³äáîðó ïîòåíö³éíî ëîÿëüíèõ äî ñèñòåìè êàíäèäàò³â
³ ôàêòè÷íî ïðèçâîäèòü äî óñóíåííÿ ç êîíêóðñó êàíäèäàò³â ³ç îð³ºíòàö³ºþ íà íå-
çàëåæí³ñòü.

Ï³äñóìîâóþ÷è, çàçíà÷èìî, ùî Ðåãëàìåíò ÂÊÊÑ, Ïîëîæåííÿ ¹ 143/çï-16 ³
Ïîðÿäîê ¹ 144/çï-16 íå ì³ñòèòü ïîëîæåíü ñòîñîâíî ïåðåðèâàííÿ (â³äêëàäåííÿ)
ïðîâåäåííÿ ³ñïèòó ç ï³äñòàâ ïîâàæíîñò³ ïðè÷èí, ÿê³ âèíèêëè ï³ä ÷àñ ïðîõîäæåííÿ
³ñïèòó (ñòàíó çäîðîâ’ÿ). Âîäíî÷àñ ïóíêò 4.3. Ðîçä³ëó IV, ï³äïóíêò 4.4.3. ïóíê-
òó 4.4. Ðîçä³ëó ²V,  àáçàö 2 ï³äïóíêòó 4.5.1. ïóíêòó 4.5.  Ðîçä³ëó ²V  Ðåãëàìåíòó
ÂÊÊÑ òà ï. 13 Ðîçä³ëó ²²² Ïîëîæåííÿ ¹ 143/çï-16 ðåãëàìåíòóþòü ïåðåðèâàííÿ
êâàë³ô³êàö³éíîãî îö³íþâàííÿ, ùî ïîâ’ÿçàíî âèêëþ÷íî ³ç íåÿâêîþ îñîáè íà êâà-
ë³ô³êàö³éíå îö³íþâàííÿ, ïðè öüîìó ïðè÷èíè òàêî¿ íåÿâêè ìîæóòü áóòè ïîâàæíèìè
³ íåïîâàæíèìè.

Ïîâàæí³ñòü ïðè÷èí º îö³íî÷íèì ïîíÿòòÿì, ÿêå íå÷³òêî âèçíà÷åíå ó çàêîíî-
äàâñòâ³, ó çâ’ÿçêó ç ÷èì âèçíà÷àºòüñÿ ÂÊÊÑ (ïðàâîçàñòîñîâíèì îðãàíîì) ó êîæíîìó
îêðåìîìó âèïàäêó íà ï³äñòàâ³ ñàìîñò³éíî¿ ñóá’ºêòèâíî¿ îö³íêè ³ ïîäàëüøîãî çàñòî-
ñóâàííÿ îö³íî÷íîãî ïîíÿòòÿ äî ñóñï³ëüíèõ â³äíîñèí, ÿê³ º ïðåäìåòîì ðîçãëÿäó.
Òîáòî, âèçíà÷åííÿ ïîâàæíîñò³ ïðè÷èí ïîâ’ÿçóºòüñÿ ³ç âëàñíèì ðîçñóäîì, ñó-
á’ºêòèâíîþ îö³íêîþ ÂÊÊÑ ³ ìîæå áóòè âèêîðèñòàíå äëÿ â³äáîðó ïîòåíö³éíî
ëîÿëüíèõ äî ñèñòåìè êàíäèäàò³â ³ óñóíåííÿ ç êîíêóðñó êàíäèäàò³â ³ç îð³ºíòàö³ºþ
íà íåçàëåæí³ñòü òà çì³íó ³ñíóþ÷î¿ ñèñòåìè.

Ó÷àñíèê êâàë³ô³êàö³éíîãî îö³íþâàííÿ, à ñàìå ñóääÿ ÷è êàíäèäàò íà ïîñàäó
ñóää³, íå ìàº ìîæëèâîñò³ ÷³òêî óñâ³äîìëþâàòè, äî íàñòàííÿ ÿêèõ íàñë³äê³â ïðèçâåäå
òîé ÷è ³íøèé ôàêò, â³í ïîçáàâëåíèé ïðàâà íà çàêîíí³ ðîçóìí³ î÷³êóâàííÿ ñòîñîâíî
òîãî, çà ÿêèõ ïðè÷èí â³í ìàº ïðàâî â³äêëàñòè ïðîõîäæåííÿ êâàë³ô³êàö³éíîãî
³ñïèòó.

Â³äñóòí³ñòü çàãàëüíîãî âèçíà÷åííÿ õàðàêòåðèñòèêè ïîâàæíîñò³ ïðè÷èí íåÿâêè
ÿê êëþ÷îâî¿ îçíàêè ïðè âèð³øåíí³ ïèòàííÿ ÂÊÊÑ ïðî ïåðåðèâàííÿ êâàë³ô³êà-
ö³éíîãî îö³íþâàííÿ º, ç îäíîãî áîêó, çàíàäòî øèðîêèìè äèñêðåö³éíèìè ïîâíîâà-
æåííÿìè ÂÊÊÑ, à ç ³íøîãî, í³âåëþº òàêó âàæëèâó õàðàêòåðèñòèêó çàêîíó, ÿêèì
ðåãóëþºòüñÿ ïðîöåäóðà êâàë³ô³êàö³éíîãî îö³íþâàííÿ, ÿê éîãî âèçíà÷åí³ñòü, ùî
çàóâàæóº éîãî ïåðåäáà÷óâàí³ñòü, ÷³òê³ñòü, ÿñí³ñòü, à îòæå, ìîæíà êîíñòàòóâàòè, ùî
ïðîöåäóðó ïåðåðèâàííÿ (â³äêëàäåííÿ) êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³ íå
ìîæíà ââàæàòè âèçíà÷åíîþ ó ïðàâîâèõ íîðìàõ òà ïðîçîðîþ.
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LEGAL UNCERTAINTY OF THE PROCEDURE OF INTERRUPTION
(POSTPONEMENT) OF QUALIFICATION EVALUATION OF A JUDGE
AS A FACTOR OF NON-TRANSPARENCY OF SUCH EVALUATION

Research article examines the legal uncertainty of the procedure for an interrup-
tion (postponement) of a judge’s qualification assessment as a factor of non-transpar-
ency of such assessment. An analysis of the legal regulation of the procedure for
interruption (postponement) of the examination in the qualification assessment of
judges, based on the seriousness of the reasons that arose during the exam, determin-
ing compliance with the principles of legal certainty and transparency of the quali-
fication assessment of judges.

It is noted that the Regulations of the High Qualification Commission of Judges
of Ukraine, approved by the decision of the High Qualification Commission of Judges
of Ukraine dated 27.01.2011 No 149/4-Zp, Regulations on the Procedure and Meth-
odology of Qualification Assessment, Indicators of Compliance with qualification
assessment criteria and means of their establishment of the Qualification Commission
of Judges of Ukraine 03.11.2016 No 143 / çï-16 and the Procedure for conducting the
examination and the method of establishing its results in the qualification assessment
procedure, approved by the decision of the High Qualification Commission of Judges
of Ukraine dated 04.11.2016 No 144 / çï-16 do not contain the provisions on inter-
ruption (postponement) of the examination, on the grounds of seriousness of the
reasons that arose during the examination (state of health). At the same time, para-
graph 4.3. Section IV, sub-clause 4.4.3. paragraph 4.4. Section IV, paragraph 2 of sub-
clause 4.5.1. paragraph 4.5. Section IV of the Regulations of the HQCJ and paragraph
13 of Section III of Regulation No 143 / çï-16 regulate the interruption of the qualifi-
cation assessment, which is associated exclusively with the absence of a person for the
qualification assessment, and the reasons for such absence may be valid and disre-
spectful.
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It is emphasized that the seriousness of the reasons is an evaluative concept,
which is vaguely defined in the legislation, in connection with which it is determined
by the HQCJ (law enforcement body) in each case on the basis of independent
subjective evaluation and further application of the evaluation concept to public
relations. That is, the determination of the validity of the reasons is associated with
the discretion, the subjective assessment of the HQCJ and can be used to select
potentially loyal candidates to the system and remove candidates from the competi-
tion with a focus on an independence and change of the existing system.

The participant in the qualification assessment, namely the judge or the candi-
date for the position of a judge, does not have the opportunity to clearly understand
the consequences of this or that fact, he is deprived of the right to legitimate
expectations as to why he has the right to postpone the qualifying examination.

The lack of a general definition of the seriousness of the reasons for non-
appearance as a key feature in resolving the issue of HQCJ on interruption of
qualification assessment is, on the one hand, too wide discretion of HQCJ, and on the
other hand, undermines such an important characteristic of which notes its predict-
ability, clarity, and therefore, it can be stated that the procedure of interruption
(postponement) of the qualification assessment of a judge cannot be considered to be
transparent and defined in legal norms.

Keywords: judge, qualification assessment, procedures of interruption (post-
ponement) of qualification assessment of a judge, criteria of qualification assessment.
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